
Telephone: 202/434-7300
Fax: 202/434-7400
Telex.: 753689

EX PARTE OR LATE FILED

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
701 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

One Financial Center
Boston, Massachusetts 02111
Telephone: 617/542-6000
Fax: 617/542-2241

Donna N. Lampert Direct Dial Numher
202/434-7385

December 10, 1996

EXPARIE

BY HAND
William F. Caton
Acting Secretary
Federal Communications Commission
Room 222
1919 M Street, N.W.
Washington, D.C. 20554

Re: CC Docket No. 96-149 -- Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of the Communications Act of
1934, as amended; and Regulatory Treatment of LEC Provision of
Interexchanee Services Ori&inatine in the LEC's LocaLExchanee Area

Dear Mr. Caton:

On December 9, 1996, Alan Gardner, Vice President - Regulatory & Legal Affairs,
of the California Cable Television Association, discussed with Joe Farrell, Chief EcOhomist,
Office of Plans and Policy, issues raised in the attached December 2, 1996 Ex~ letter
from California Cable Television Association to John Nakahata, a copy of which was left
with Mr. Farrell.

We are submitting two copies of this notice in accordance with Section 1. 1206(a)(1 )
of the Commission's Rules.

Should you have any questions regarding this matter, please contact me.

Donna N. Lampert

Enclosures
cc: Joseph Farrell

Fl/61551.1 No. of CoDies rec'd 0}(
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)J:ul.j, Guener
Vice Presl<lcnl
Reaul.tory ~ Letal Affairs

JeffrfIY 5\nshelmer
DirctlOr or
~ea\,llatory Aff.irs

Glenft Semow
Oir,=r
Selle Reaulatory Mfairs

L••la Lel\U)n1lft
AaJLlEaftt Cenetlll ColJn••l

Jerome Plrch CancMIaria
Senior S&aft AnorMY

Darlene ~l. Clark
Scaff Attorney

C}~_lket

Reauilltory Mm...,

December Z, 1996

]ohA Nakahata
8eIWx Lep1 Ad..uor to
TIl. Hoaonbla ..eel & Hundt
P.cnl Commuaiaadolll Coau:DiMioD
1919 M Strnt, N.W.
WuJalaaron, DC Z055.

Rea Structunl Safepud. NPIlM

De.Johnt

IA our Nceat ...... COftcemial1M PCC'. Stru-.l ......
NPBM you requelUd • fultber eaplaMdoA of die lep1 aM ecIOIIIOIIM
t.doaaI for nricc ..,aradoA betwe.. me ....LATA 0,...... of. Bell
Opera.. Campa,', 272 ..... aM die )Soc.' IoaI opentIou. TbiI
.......... ftMI'IdremeDt WM mlacl.ced1ty Coal ..Mcau. It It...tIal to
.cJ:d.eft the catapedcive outcome _Wioen by .. 1996
Te1ecoG'nnDlicadoDi Act. WbII. CCJ&IINt. pvetbe 80Ct .... til_
aSIHa.....WJitv to jolAtl" ma..ket 10al aU -. ....DC.. ..we. 10

that..BOC. could plfticle "one Itop 1bopfinIt" It foteeI.otad ...6w:a
proWIIac IoalIWrial tlIIouP tbeJr loac 4uriA1a tbfte
vearu-tld. peIiocL illIG doIftI. CO lO\IIbt fa helenee dae ... to
cun fC*JDdtl ..... of..BOCt' local ket pown wItIa tile
Il" to allow til. lOCI' to compete OIl aD. equl 100...

Nou&h.e1eM, • AUIiIlMr of die BOCt haw: iDterpntM.. Act iA •
mADIW w1W:b lIIUIermiae..... ItNctunl..,.nadolll ._parde. Tbeee
camp.... upc that &ecdoa 371 of the Act, whlch , .... the JoiDt
......oflocl1 uui IODI cliItaDce~e '" a DOC ".1oDacIiataJlce
aflUa_, actually audLonue the aflWate to pro¥lcIe 1oa1 ..mee.' III
C~1lwldlloq diltallce .ervlce. Th.. com an wrGQI.

FurtbAraIare, it: ta critk:al1D both the lacer.... ofntepa'f" compedd.oD
that: .. PCC fmpfanwat ddt ..cdoD of thII Act .. it latadecl by
pcoWhldftl the BOCa' 10aa cllltance af8Ua_ fcom provWlq local terYicel
,. at t.ut th.1IIiabmam tIuee yeat"" ..Wloud by til. Ad.

. -', '" &~_..--_..._..._._---_._...---_..~' .,....



The harm which will tetult if the open.q companiet' lonl diJtance .f6liatel are
permitted to provide local eerW:et II "lit illUltftted In the cue of PB COM, Pld&:
Tel..t,' 2'12 afIIlate. PB COM bal Sled for authority iJl CaUlom1a to provicl. local
exchanp ....... lDtv aa.d intraLATA MrYicet aDd ciIIcnti.ourv 1efVice. OD both a
faciIitiet aDd. rMa1e " ..... WJd1e PB COM c:1aimI that it wOl have a.o market power in the
market for loca1 excban.. ..-via. ...beD. it bellA- to provide temee, itl afS1iate, PadAc
Bell, caeaialy will. PacUlc BeD bM .Iao« 100% of the localach·. market within ia.-rvlc. territory au tM lioDi tUn of the intraLATA toO market clue to the ablea.ce of
1 plul diaIin.. In adcIidoD, only padJlc Bell hu a ubiquilOUllletwork witblD itt ..mc.
terfttory. Plully, Paclie Bell •.". superior bJoaU IWIW recopidoa, aDd~y hal

COl\1rol of the •••;P1MlltofDum&en, directory IJItiDp aM CPNl.

If PB COM: it permitted bv the fCC to provide local exchaa.. IftYU:ft, it and
Pad4c Bell wi11 have a COIDD1OD oDjecdve- JD&'IdmidnI dill plU8ta of tbeIr ,.,.., Padic
T.letit. Bued upon tbiI COIDIDOD objective, PacUlc Bell mel PB COM wJIl uve every
incentive to levera.e Pacitc "U·. market power to heaeIt PB COM eve. if k: fa to
Pacific .0', decrimeDt. If the FCC doet BOt lIIIiab. tU Itrict ..,uati01l ltetween
Paci4c BeU &Ad PB COM that Coapeta irlteadccl, it wm .. Wdlemel, 4tfIcult fal'
c.uforaJato"'_ the 1oc*......market e1!ecdvely. Ca1tIonUawill have oa1T two
optioDlI either it can repI1ate the local ....ic:. ofPB COM Jail a, it replatel the local
lel"rice. of PulSe BeD 01' it CIIIl replate PB COM" it wouW aD')' ocA. MW eatraAC

wWcllIacka market pow., T1w 8nt ale.naatlve II uAteultte Itea.... it would retuk ill
.. vIl'tual duplicatioa. of the "'1 replatory hmework app1lcabla to hdlc BelL
The ••colld altemative lIa.oc vlaltle becauae. by debitloo.. it II wWy iDMeqwate to
prote~t ratepaVeII aacl IM.centc~ from the effectl of the Illticompedttfe
leverasiDI ofP.d8c Bent, market power.

ID ita appllcatioD, PB COM.dma_ that at It will have 1 miUIoD CUI!OIDeII atar
one year aU .. 1DiDIoa. cu at the elUl offlw .,..., r..,.••_daa appI'QI!'I.....,oae
third of P.c:Ulc Bell', ~ bate. lfPB COM illiIbd.y replat:ed Hke other
AeW local_cia•• _trail••MIt permitteclltNlf to pmvlcle lIIDa.opoly ..... either
011 • ladIide, or reta1e __• PB COM ad Pad8c Be11 wID ....Pad&c Bell'. ID.OIt

lucndve local _cla.sap CUICOmen to PB COM jUlt u PC COM', applleadoD
demaDltra... Thia ....tloa will b. to the baDClal cletrimeDt ofPaci!c Bell and the
vat miVoritv of... reawininl cuttomen who have Jicde or DO COIIIPedtivelocal achanp
alterDatl... ad mUll deped OQ P.ciS.c BeD for local eemce dv.dq eM tnuitloa to
compeddoa. Bcc:au.. Pacific Bell'. earak1p wtIl .ecUae u a retwt of thIa mJpatiOD.
there wiD .. preMUI'e to ma-. ratel ro captive cutlllDmen or ....... umver.t 1eIYic.
funcIt. furthermore. wbAe capdve CWltolDerll't:lllllin wtdl pactfL: Bell uuI more Iuc:rMl'ft
cultom.en ue inteDtlondy traAtfernd. to PB COM, PacUlc Tal... wm coadDue to
proeper, but: local compedtloD will .ufl'er.

- -_ _ , "'-: ----..~ , ' "--'i' ~'''''.' . ,...,.•~._ ....•._..., ....._-- .•.-...



IfPB COM iI able to grovide monopoly 1Ien'iu, which previoudT were provid.cl
by Pacific BeD ",hject to priee and COlt ..tepa•• PB COM will have the freedom to
pW'lU. al1.Cicompeddve priciDa Itrl.'" which. wiUlDjun competlt1oA. 1Adeed, ••alt

colt &Ad priciq ..,...., PB COM will have IUODI iDca.tlvel to offer 1acal scha"p
,ervicet it obuial from the Pac:i4c Be11at a 10.. ill orcl. to aadcoaapedv.ly lev.... {.­
wav inco compedtive mullett. Moreover, iflocal rateI or uaivenaller'Vice .apport are
iocNMed due to PadS.c BeU'. reveau.lo...., Pa. Teletil wiD receive compa..t1on
for 111" intentional tOIlet .uatailled t" PB COM a. a retd of aDticompedtlv. prlciAl
Itrar.ep.

fiDally, Pad4c BeD wiD haft ample iD.c-'ive to provicle PS COM with
prefer.Adal COAtradi for NI01d terrice. in cnclet 10 price ....... compedton. nu..e
coatraeCI ma, be at low ra. "ued Upozalel'\'i.:e volUIIMII or__commIe..._. to wbkh
other cOlllpedton eal eat cOl'Dlllit. Moreovv, Pacite Bell wm have little mceadve to
eafore. ita contra_ with PI COM .bauld PB COM,taI to periona.

Detpite the harm wbicb. would NIU1t if the 1001 cJilDnce UlIHa. of the BOC• .e
permitted to ptOVide local ..me.., cea1am BOC. have aped duat tbe Ace aetua11T
pftlDitl .ueh aetlvity. TheM comp.... cite u authority ..ctioD 172(s)(1) of the Ace
which lett forth me CODdbloDI \104Ier wbich the BOCa' loDe. "DCI ..... ma,
"market aad ..8" local ..baa.- MrYic... Ha..v_..... ~....... have
miliDterpr.ed tbiI Medon ofthe Act. SecdaD 37Z<IM1) da.t DOt penait tile 37% ...
ofth. BOCt tojalDdy pro9ItIe local aa41oa1d1ttace..mea. .....,upet oaIy
the .bllity to JoiAtly market theM ..me.. 11dIla readUy .,.,..at wheD ODe read.
IRda 212(1)(1) ID. coajwaetlon with Z7Z(lX2). SectiDa. 21Z(lK2) ltate. the followiDls

A BeD opentllll com,.,. ma,. a.oc marker or ..0 JaterLATA ..ma,
plQ'ricleci by ....... NqWncllry dUI MCdoa. wkhlD. aIL, of ltI~
Statel UDdllUch compuy II.~ to ptaYiM iAterLATA lema. ia.
I\\eb State 1I1lder eec:doD 211(61).

If "market ael ..a:1 in tbU lecdoa milaDt that the opera" cOIDfDY coulcl
. a~ta.u'Y ptcMcIe dw 10aa dJltuac:e Hn'lcee of itt dII1Ia1lI, .. ItIUct'U.raI ..,.,.eIoIL
prcMIioGI of the Act nquil'btc a..,.,.. loac....ce dlHace for. mlaiawm three year
period woulcl1le ....GIaII... Thut, "lDU'ket ad eeJ1" mult meul that the opera"
CcwnpulV baa tbe altiUty toJoiatly JDUbt itI alSUate'.loaa diItaace .....wltb itl1oca1
acbuap ICI"rica nth- tbua .. abll1ty 10 JoiDd1 prvvldc tb-.....teet. Given"
,..Jle1 cOllltrucdon of 273(1)(1) aa4 272(J)(1), .. atlliate'. aWJky to "market ... teD"
tl-loc.l exchaDp lel'Yica of the operatbll COIIIpIIl')' ...... ill 27Z<1)(l) mUlt IIkewIIe
be limited to Joi:Dtly muket:iDa Joeal exchaap aa410q c!iltuce ..me.... 09poeed to
.Joilldy provUlhlc th... ,ftVlt:et itIeIf.

3
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Indeed, thiI cOllclUliAm i. fullV .upported bv che Senate aNi Joint Conference
Report. The SeDate CooIena.ce Report ,tatell

Section 101 tequbet that to the ateD.t a r.poaal BeU operadq camp.,.
lAP'" ill certain IN......, it mUlt do 10 tluoulb III entity that it
eepuate from _, eadd.et that provide telephone exchate Mme••

...the acd'ridet requind to h. curied out tbroUlh • tepUaCC .ubtidlary
UDder t1W MdIoo ma'f be CIOftduaed tbrouP..... ell*, that it !!p!!!c.
aut dilt:met fro. the el'ld!y pro!i4ipc tt1epboae deluge ..me•.

The .ctlvide. that smut be ..panted from the ea.tIty proWUDa te1epboM
exchqe terVice 1Dclucle telecommUDicat:lou .qwpmat lUDufacturiAl
and 1m.LATA telecommUDic:.tiolU•.•.

1995 S..te Report at 22-231

While tM s.... ,tmd ~voaD.ythat the 10q cHatance operatio. of the
BOC......be1tNct\In.Ily..,.....from. "any eIlddeI" pro-vWIas local_ella• .....,
it waf cleuly awue of "cae ItOp thoppiDa" o,pomaDide. optft to ..BOC. aM~
afflUatet aad pve them the ...Umiteclc:ompedtlve tool of JoiAt l1l&I'..... Ia tlw
,.,...,... lmm....te1, foIIGwatI thole citecl·Uow, whfcIa1IIIa" ..,.ntioll betweeA
the BOCtlocal aoclloq cllttaace optraclOlllt die eodnKeReport ....

The Committee bellewt that tke abWty to b telecolDllluU:adoDl,
mfonaatioD, ad cable 1eI'Vlc.. 1ato ....puk co au" "ou.top
thoppiaa" will be t coaapedtive IUl'UdAa tooL ~.:enIt mel
to ptoVWe parity UllOA! co wuetry HCtOn, th. Comm'..... hat
inc1uclecl reltrictbll OD]oiDt ma,'" certalD .-vice. Itodl iD .ecdaa
15J(4) uuI ill D8W eecdODI %55(11)(3). Uada .ubl.doIl Z5Z(cI) of tbIa
....dae W .....CWIIp&Dy "'tDatJ'll'O"W-.tepa-.ache...
..m.cemay ootjoiady 1DIIUt.... MeW:- requInMI to be~ tbroush
........ lUhIWiarr wish teJepbou acb.......... ill aD 11M UDdl that
companV'1I authodl.d to provWe iAterLATA ..me. uad. DeW ..etbl
255. Ia addld.oD, • ..,arate I1IbticIIary re....UDder..MCIioI1 may ftOt
joIAtly market its ..me.. with the te1epAoa. acuap ..me.. proWled.

I. Tbe,Joaat~o-NuM................of........V4fIkNl of..
Act with widaouc motftIeatioa. See JolBt 1tepoft at 151•
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bV itl alSllateci B.n o,..tiDI compm, wsl... each 8Ilti'ty a110wt othel'
uQ.f6JMteel eDtidn that offer the lame or .imilar IG'Yicet to mote that UtI

offerecl ),y the MPuate .uh.id1arv to alIo market it, telephoa.e exchaqe
1eI'W:eI. Id.

In 'enaJttlDa tbe soc. mel their 10G1 dJIta1lce aISliatet to ioiD.tl, market local aD.
10111 cliltaa.ce .emce, ),ut not to JoiAtly provide theM 1el'Yk:et, Coapeee .truck the
apparoptlate balaace 1terweeft die ...... to cud poteDdal a1nuet of market power '" the
BOC. aDd the Deed to live the BOC. the a&llltv to proWIe "ODe ltop .hoppma."
Coa.,.. pve the Boe. the abilltJ to pI'O'9ide "OM Ito, mop"" duousb joiDt
mukedq uraDIeaulllta. At the tame tUM, Coapet. reqlliHcl t1uouth ItnCCUI'al

leparatloa that the ROC. nIIIIiD tile prcmclert of local GCMIIp ..mea '0 that their
1001 diltaace afIUa. could DOt CftIDI Ikim the opera" coapuaiel' revauee. III
aclclJ.tioG. DeCaUM the BOC. remain the proviclen of local _chin. ..me., theM
..me. ....,NQ .ul"Jeet to ..price &Del colt replaUoaneceaea.,. to cI8ter croll tubtW,.
aDd otb.et mticompedttYe heha\'lor c!urIDa the tNUitioD to a compedt1ve market. TbUl,
til. FCC .bou1cI implemeDt the Act u it WIt iDteDded .". prohi.lridac dM lOBI cJtacaac:c
afI1Ia_ of the BOCt Irom J'IOvidIDa 1oa1e.ch~.. Mn'ica oth. thaa. tIwoup a joiDt
markedDa U'nnplllCtlt with the BOC ttlelf.

Alan J. Ga(d111in'
Vice Pree
1lep1atory & 1Apl A6in

JeffNy SJaubeimer
Director Jt.eculatory AfWn

GleDA Sem.ow
DIrector
State ....., II. Lepl AfWn

cc:s CoaaiHloaer ChDDI
COIIIIDiMioDer QueIla
CommiHio... N.I
Mao. A. 1tkhard Meapr
Ma. Lauren J. B.tvm
},fao. Du Ooaal..
Mao. J.... L Cuterl,
Ma. CuolMattev
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